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Brannan Lawsuit continues.  As readers are most likely aware, Philip Wolf, the owner of the property proposed to be the MMRR Quarry, has been at odds with Gilpin County for years over the County’s enforcement of zoning and building regulations.  Mr. Wolf refused to obtain a building permit for the building that serves as his residence – said building is situated on land adjacent to the proposed quarry site.  


According to the minutes of the Gilpin County Board of County Commissioners meeting of October 27, 2009, a lawsuit filed by Mr. Wolf against Gilpin County in U.S. District Court was dismissed, and the County was awarded attorneys’ fees and costs.  The minutes state “Mr. Wolf considered the County’s enforcement of some zoning violations on his property to be unconstitutional and sought to have a federal judge overturn the decision of a Gilpin County court.”  The lawsuit in federal court was filed after numerous attempts by Mr. Wolf to have the matter reconsidered by the Gilpin court.  The fines now total more than $200,000.00.

Also reported to the Commissioners on that date was a lien filed as a result of a matter not related to the zoning violations, but involving the property that is the site of the Brannan Sand and Gravel Company’s proposed quarry.  The lien in the amount of $2.3 million is the result of a court judgment against Mr. Wolf in a matter unrelated to the proposed quarry.  

Mr. Wolf again seeks to avail himself of the U. S. Constitution for which he has shown such disdain on so many occasions.  

On December 17, 2008, Brannan’s attorney filed a Response in Opposition to Shack West’s Motion to Intervene, based on the premise that Rules 24 and 57 of the Colorado Rules of Civil Procedure do not give Shack West the right to intervene in the case.  

Brannan based its opposition on these reasons:  (1) No showing of inadequate representation; (2) Shack West has no credible intervention interest in the MMRR Quarry ; and (3) No showing that this litigation will impair ability to protect its interest.  

Brannan claims there is no evidence that Shack West‘s interests will not be adequately represented by the County Defendants because the County defendants are elected to represent Shack West’s interests.

The second objection to intervention is that even though the Shack West property is adjacent to the property but a whole quarter of a mile (referred to as the wildlife buffer area) from the quarry disturbance area,  the drainage area of concern by Shack West will not be affected.  
The third objection to Shack West’s intervention is similar to Brannan’s second objection, adding that the wildlife buffer set aside “will actually enhance the conservation value of Shack West’s property increasing the protections well beyond the Shack West property line and into drainage.” (Point of information:  The entire Shack West property – 260 acres – is under a conservation easement.)  

Brannan cites as additional reason for its opposition to Shack West’s intervention that “Intervention is not authorized under Rule 57 of the Colorado Rules of Civil Procedure.”  What Brannan (and the Wolf Parties) demonstrate a lack of understanding about is this part of the Gilpin County Regulations which Brannan’s attorney even restates in their Motion:
“. . .uses specifically identified in this Section 6.1 may be permitted in any zoning district, unless otherwise specified in the following paragraphs, upon approval of the Board of County Commissioner and upon issuance of a special use permit, provided the location of all such uses is first reviewed by the County Planning Commission, following a public notice and hearing, and subject to such safeguards and conditions as may be imposed by the Board of County Commissioners IN ORDER FOR THE USES TO BE IN HARMONY WITH THE CHARACTER OF THE SURROUNDING  NEIGHBORHOOD AND OTHERWISE PROMOTE THE HEALTH, SAFETY AND WELFARE OF GILPIN COUNTY.”  

The last two requirements are the flies in the ointment that Brannan  and the Wolf Parties demonstrate a lack of understanding – that it cannot meet those requirements!  
On December 17, 2009, the Wolf Parties filed a similar Response to Shack West’s Motion to Intervene, stating “The Wolf Parties join in and agree with the position taken by Brannan in its opposition,” but restating that Shack West’s position is fully and adequately represented by Gilpin County . . .”  
Shack West filed a somewhat lengthy Reply in Support of its Motion to Intervene on December 27, 2008, which includes case law that further demonstrates Brannan’s attempt to misrepresent the facts or its inability to recognize the holdings in the case law cited.  Next week, we’ll look at that Brief in detail.
In case you can’t wait, a quick look into the future reveals that on March 31, 2009, the Court granted Shack West’s Motion to Intervene.  

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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